STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
W LLIAM T. PFEIL,
Petitioner,
VS. Case No. 01-0053

DEPARTMENT OF LAW ENFORCEMENT,

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a hearing was held in this cause on
February 27, 2001, before Don W Davis, Adm nistrative Law
Judge with the Division of Adm nistrative Hearings (DOAH), in
Tal | ahassee, Florida. The follow ng appearances were entered:

For Petitioner: Thomas A. Klein, Esquire
Fl ori da Police Benevol ent
Associ ation, |nc.
300 East Brevard Street
Tal | ahassee, Florida 32301

For Respondent: D. David Sessions, Esquire
Department of Law Enforcenent
Post Office Box 1489
Tal | ahassee, Florida 32302

STATEMENT OF THE | SSUE

At issue is whether Petitioner was within the scope of
hi s enpl oynment, and therefore not personally |liable for
danmages sustai ned by the state-owned vehicle driven by him at

the time of a traffic accident.



PRELI M NARY STATEMENT

On June 14, 2000, Respondent Fl orida Department of Law
Enf orcement (FDLE) delivered a witten reprimand to
Petitioner. Petitioner was reprinmanded for safety violations
commtted by himwhich resulted in a traffic accident on
March 8, 2000.

In addition to the reprimand, the witten comuni qué to
Petitioner also included a directive that Petitioner arrange
for repaynment to FDLE for damage suffered to FDLE s vehicle
whi |l e being operated by Petitioner. The reason for the
rei mbursenment directive, as witten by Director Dennis WI son,
was that the Florida Departnent of Insurance, Division of Risk
Managenment (RISK), had determ ned that Petitioner was not
within the scope of his enploynment at the tinme of the
accident. Consequently, RISK had determ ned that state
payment for damage repair to the state owned vehicle, was not
possi bl e.

On or about June 22, 2000, Petitioner filed a Petition
for Adm nistrative Hearing with FDLE and with RI SK. Rl SK
sunmarily denied Petitioner's request for hearing.

FDLE honored Petitioner's request and on or about January
4, 2001, requested assignnent of an Adm nistrative Law Judge

to conduct formal adm nistrative proceedings in the case.



At the final hearing, Petitioner presented testinony of
SiXx witnesses and 13 exhibits. FDLE presented the testinony
of one witness and four exhibits.

The parties did not order a transcript of the
proceedi ngs. After the hearing, the parties were granted
| eave to file proposed recommended orders nore than 10 days
following the final hearing.

Both parties subm tted proposed recommended orders, which
have been reviewed and utilized in the preparation of this
recommended order.

FI NDI NGS OF FACT

1. On or about March 8, 2000, Petitioner had an
aut onmobi |l e accident, while driving his state-owned vehicle.
Petitioner received adm nistrative discipline from FDLE, his
enpl oyer, for his role in the accident. Specifically,
Petitioner received a witten reprimand for safety violations
conmtted by himin the operation of the state-owned vehicle.

2. Additionally, Petitioner was ordered to reinburse
FDLE for the repair of damage sustained by the autonobile. At
the tinme, FDLE had no adm nistrative rule, which gave notice
to Petitioner or required himto pay for the vehicle' s damage.
| nst ead, FDLE exclusively relied upon the opinion of Risk in

determ ning that the accident took place while Petitioner was



"on a personal mssion" of his own and was, therefore, not
within the scope of his enpl oynent.

3. At all times material to this case, Petitioner was a
speci al agent of FDLE, assigned to the agency's Live Qak,

Fl orida, office.

4. As part of his enploynent by FDLE, Petitioner was
assigned a state-owned vehicle to operate.

5. Petitioner resides with his famly in Mdison,

Fl ori da.

6. On the date of the traffic crash, Petitioner was
wor ki ng on an ongoing crimnal investigation in conjunction
with the Ham Iton County Sheriff's O fice (HCSO in Jasper,
Fl ori da.

7. On the norning of March 8, 2000, Petitioner drove his
state vehicle directly to HCSO from his residence.

8. In the afternoon of March 8, 2000, Petitioner
received a call at HCSO originating fromhis wi fe which
notified himthat his father had been taken to the Madi son
County hospital due to a heart attack. Petitioner then
informed his wife of his intent to drive the state vehicle
back to their personal residence, so that he could retrieve
hi s personal vehicle for the trip to Madi son County Hospital

9. Following the conversation with his wife, Petitioner

left HCSO in the state vehicle and shortly thereafter becane



i nvol ved in the autonobile accident. Petitioner informed HCSO
| nvesti gator David Ehlert, after the latter had arrived at the
acci dent scene, that he was in the course of driving the state
vehicle to his personal residence, so that he could retrieve
hi s personal vehicle for the trip to the Madi son County

Hospi tal .

10. Just prior to the accident, Petitioner activated his
vehicle s enmergency lights and siren for which he |ater
received a reprimand for breach of safety conditions attendant
to driving his "Class C' vehicle. The autonobil e accident
caused damage to the state vehicle estimated at approxi mately
$8, 325. 00.

11. When Petitioner’s state vehicle is not in use it is
routinely parked at his personal residence, as authorized by
FDLE policy.

12. Petitioner has been authorized to use this "Class C
vehicle for state busi ness purposes only, which includes
"incidental use" in "limted situations."

13. Petitioner and other FDLE agents, who have been
i ssued "Class C' vehicles are routinely subject to service
calls on a 24-hour basis, requiring that they respond directly
fromtheir personal residences. Additionally, these sane
agents serve routinely as "duty agents" after their regularly

schedul ed wor k hours.



14. On the date of the accident, Petitioner drove al ong
State Road 6, which is the nost direct travel route between
hi s personal residence and HCSO. Further, on this date,
Petitioner neither "departed from his usual route" nor
enpl oyed the vehicle for "incidental use." Instead, on
March 8, 2000, Petitioner was operating the vehicle while "on
duty" and was paid by FDLE for performing this task within his
regul arly schedul ed work hours.

15. Petitioner's intent to retrieve his personal vehicle
before going to the Madi son County Hospital was based on his
father’s past history of heart-related hospitalization and the
i kel'i hood that the patient would be transferred to a |arger
hospital in either Tallahassee or Jacksonville. Such a
journey would have required Petitioner to use his personal
vehi cl e.

16. Petitioner’s personal residence is |ocated
approxi mately one-fourth mle fromthe intersection of U S. 90
and State Road 6. This very short distance woul d have
permtted Petitioner to retrieve his personal vehicle in a
matter of nmonents. Additionally, it was the sanme route
travel ed by Petitioner that norning.

17. Conversely within the sanme time frame, Special Agent

Don Ugliano, a fellow enployee, had an autonobil e acci dent



i nvol ving his rear-ending of another autonobile with his
"Class C'" vehicle but R SK paid that claim

18. Shortly after Petitioner's accident, personnel of
RI SK sent Petitioner a Rl SK agency publication, which
purported to explain the paraneters of when RISK will and wil |
not insure a state enployee who has been involved in an
autonobil e accident. Prior to this tinme, neither Petitioner
nor any of his FDLE supervisors had seen the publication or
had been advi sed by RI SK of its coverage policies. The
publication was sent to FDLE and Petitioner. It was RISK s
first issue of the publication.

19. RISK s publication specifically provides that state
i nsurance coverage is in effect "for an enpl oyee whose regul ar
work time requires himto work away fromthe office (in the
"field )" such as "when commuting to and from work."

20. At all times material, Petitioner was operating the
vehicle while "on duty" and "within the scope of his
enpl oynment. " The candid and direct testinony of Petitioner's
supervi sor and aut hor of the directive requiring reinbursenent
for damages to the state vehicle, establishes that the
demanded rei nbursenent was apart fromthe reprimand | anguage
included in the docunent and added by FDLE based excl usively
upon RISK' s position. A new rule, addressing situations such

as Petitioner’s, was in the course of devel opment by FDLE on



the same date as the accident. However, that rule was
technically "unadopted” at the time of the accident.

21. Prior to the accident, attenpts by FDLE personnel
inclusive of Petitioner, were made to secure a private
i nsurance "rider" coverage for those incidents, which RISK
m ght not insure. The answer received in response to these
inquiries was that no private carrier would agree to submt
itself to the arbitrary and capricious coverage determ nations
of RI SK.

CONCLUSI ONS OF LAW

22. It is well-established principle of adm nistrative
| aw that a party, whose "substantial interests" have been

af fected by an "agency," has the right to a fornal
adm ni strative hearing before the Division of Adm nistrative

Hearings (DOAH). MDonald v. Departnment of Banking and

Fi nance, 346 So. 2d 569 (Fla. 1st DCA 1977). See al so Sections
120. 569 and 120.57, Florida Statutes.

23. Entitlement to a formal adm nistrative hearing is
not automatic but requires the existence of "disputed issues

of material fact.”™ MDonald, supra. The "affected" party

must make an objective showi ng that the agency’s proposed

action will result in a party’s substantial and i medi ate

"injury-in-fact." Amal gamated Transit Union, Local 1267 v.

Benevol ent Associ ati on of Coachnen, Inc., 576 So. 2d 379 (Fla.




4th DCA 1991); United Health, Inc. v. Department of Health and

Rehabilitative Services, 579 So. 2d 342 (Fla. 1st DCA 1991);

Fai rbanks Inc. v. State Departnent of Transportation, 635 So.

2d 58 (Fla. 1st DCA 1994) review denied 639 So. 2d 977.

24. An agency’s demand for financial reinbursement neets
the "substantial interest” test for purposes of affording an
"af fected" party the right to a formal adm nistrative hearing.

United Health, Inc. v. Departnent of Health and Rehabilitative

Servi ces, supra.

25. It is abundantly clear fromthe evidence, that
Petitioner’s "substantial (financial) interests" have been
"affected" by FDLE' s affirmative demand that he reinburse the
agency $8.325.00. It is likewi se abundantly clear fromthe
evi dence that Petitioner’s "substantial (financial) interests”
have been "affected" by RI SK's communication to FDLE
wi t hdrawi ng state insurance coverage for the accident.
Petitioner has been substantially affected, is entitled to a
DOAH hearing, and DOAH has jurisdiction of this cause.

26. The "disputed material facts"” in this case are
whet her Petitioner’s accident took place "within the scope of
hi s enpl oynment” and whether Petitioner’s return trip was a
"distinct departure for a non-essential personal errand.”

27. Additionally, Section 120.57(1)(e)1l, Florida

Statutes, provides in pertinent part that, "Any agency action



that determ nes the substantial interests of a party and that
is based on an unadopted rule is subject to de novo review by
an adm ni strative | aw judge."

28. FDLE has admtted that a new rul e addressing
Petitioner’s circunmstances was technically "unadopted"” at the
time and was subsequently applied to Petitioner.

29. The Admi nistrative Procedure Act (APA) requires that
agencies give affected parties a "clear point of entry” into
adm ni strative proceedings to contest an agency’s actions.

Mansota-88, Inc. v. State Departnent of Environnental

Regul ation, 417 So. 2d 846 (Fla. 1st DCA 1982).

30. On June 14, 2000, when FDLE issued Petitioner a
menor andum of written reprimand with the additional provision
t hat he make arrangenents to reinburse the agency no |ater
t han August 1, 2000, no point of entry was given. Petitioner
was not informed of his right to a hearing. However, on June
22, 2000, Petitioner filed a petition requesting a formal
hearing with both RI SK and FDLE. FDLE correctly applied an
obj ective review and granted Petitioner access to
adm ni strative proceedings. RISK's summary denial of an
adm ni strative hearing to Petitioner has no effect on these
pr oceedi ngs.

31. FDLE made no objective showi ng of the absence of

di sputed issues of material fact. Additionally, the weight of

10



t he evidence presented shows entitlenent by Petitioner to the
relief requested.

32. Section 768.28(9)(a), Florida Statutes, states in
pertinent part that:

No officer, enployee, or agent of the state
shall be held personally liable in
tort or nanmed as a party defendant in any
action for any injury or damage suffered as
a result of any act, event or om ssion of
action in the scope of her or his
enpl oynent, unless such officer, enployee,
or agent acted in bad faith or with
mal i ci ous purpose or in a manner exhibiting
wanton and wi I | ful disregard of hunan
rights, safety or property. . . . The
state . . . shall not be held liable in
tort for the acts or om ssions of an
of ficer, enployee, or agent commtted while
acting outside the course and scope of her
or his enploynent . . . (Enphasis supplied)

33. The term"within the scope of enploynent” is a
statutory termof art, which is commonly enployed in deciding
tort and workman’s conpensation claim. See Chapters 440 and
768, Florida Statutes. \Whether an enpl oyee was "within the
scope of his enploynent” when an accident took place is a

factual determ nation, to be decided by the trier of fact.

Gardner v. Holifield, 639 So. 2d. 652 (Fla. 1st DCA 1994).

34. An injury resultant from an autonobil e acci dent was
consi dered to have taken place "within the scope of
enpl oynment” if an enployee’ s job requires travel to and from
various locations within a certain geographic area to perform

necessary job duties, which are essential to his enpl oynent

11



activity. Florida Hospital v. Garabedian, 765 So. 2d 987 (Fl a.

1st DCA 2000).

35. Most inportantly to the case at bar, an injury
received by a full-time |aw enforcenent officer, when his
unmar ked police vehicle becane involved in an accident as he
was driving it home for lunch, was considered to have taken

pl ace "within the scope of enploynent."” Klyse v. City of

Largo, 765 So. 2d 270 (Fla. 1st DCA 2000).

36. Simlar to Petitioner, Investigator Klyse had been
i ssued a governnment-owned vehi cl e and was by agency policy
"on-duty" at the time of the accident. Like Petitioner, Klyse
was authorized to drive the vehicle to and from his persona
resi dence and he was subject to being "called out” even when
on lunch break. |In overturning the findings of the clains
judge, the Court specifically recognized the uni queness of | aw
enforcement enploynment, which requires full-time officers to
be subject to call and to carry identification, weapons, and
radio within his normal working hours.

37. It is undisputed that Petitioner made the trip to
HCSO to perform necessary job duties, which were essential to
hi s enpl oynent; nanely, to conduct an investigative interview.
There is |ikewi se no factual dispute that at the time of the
acci dent he was by FDLE policy, "on-duty,” within his norna

wor ki ng hours and was paid for the tine he was in route to
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home. Petitioner was required to carry his identification,
weapons, and radi o, and was subject to being "on-call" 24
hours a day.

38. The facts in this case denonstrate that Petitioner’s
roundtrip travel to and from HCSO, on the nobst direct route,
was essential to the business of his enployer. To find
ot herwi se would create a chilling effect on the ability of |aw
enf orcenent officers to provide an i nmedi ate response when
called. Additionally, the absurdity of concluding that that
Petitioner should have left his "Class C' vehicle in Jasper,
when he received the personal call about his father is self-
evi dent .

RECOMVENDATI ON

Based upon the foregoing analysis, findings of fact and
conclusions of |law, FDLE has no basis in fact or in lawto
demand rei mbursenent from Petitioner.

It is reconmmended that FDLE enter a final order finding
Petitioner to have been in the course of enploynent at the
time of the traffic accident in question and rescinding FDLE
attenmpts to seek rei mbursenment from Petitioner for damge to

t he state-owned vehicle.
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DONE AND ENTERED this 27th day of March, 2001, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED

DON W DAVI S

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 27th day of March, 2001.

D. David Sessions, Esquire
Depart nent of Law Enforcenent
Post Office Box 1489

Tal | ahassee, Florida 32302

Thomas A. Klein, Esquire

Fl ori da Police Benevol ent
Associ ation, Inc.

Post Office Box 11239

Tal | ahassee, Florida 32302

M chael Ramage, General Counsel
Departnent of Law Enforcenent
Post Office Box 1489

Tal | ahassee, Florida 32302

Janes T. Mbore, Conm ssioner
Depart nent of Law Enforcenent
Post Office Box 1489

Tal | ahassee, Florida 32302

14



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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